clearness, and simplicity has no parallel” even in the works.¢f gﬁum. :
tesquieu and Aristotle.’ o .

But the Federalist papers were not always thought of as such w.,
profound document, especially by the small number of the authors
contemporaries who are known to ‘have read the papers as they
appeared. The Antifederalists, of course, s&o were %8..35.& to
prevent the adoption of the Constitution as it had Unn.: m:_oS.E&,
challenged the-Federalist papers’ arguments when a._n.w did not m.:svr‘
dismiss them out of hand—as one Antilederalist did who said The
Federalist would “Jade the brain of any poor sinner” and another
did by claiming that The Federalist had mistaken “sound for argu-
ment . . . accumulated myriads of unmeaning sentences, m:m. mechan-
wally endeavored to force conviction by a torrent of misplaced
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enerations of people—scholars and politicians alike——have - words.” And while many of E.n m,nan..qm_im praised the _u,,mﬁn_,m, moqﬂa
believed the Federalist papers t be the finest explanation of W _of them too had doubts. Washington's former secretary, for examp M

¥ the principles that underdie the American government and . the Federalist judge A. O..Emmmo:wﬁo:cnmna that Hrww_uwv_mawsﬂ :

the most accurate analysis of: the intentions of those who designed it. penetrating in part and “ingenious, ._uE _Jn confessed t mﬁ e .M.. !
More than that, the Reeralis papers seem to many to have a timeless, them sophistical in some places, obvious in others, and throughou

transhistorical quaiity. The New York Jurist Chancellor Kent con-
cluded that they were superior to any work on the principles of free
government, and- that, he said, included the works of Aristotle,
Cicero, Machiavelii, Montesquieu, Milton, Locke, and Burke. It is

; - . T . : . i hors worked quite
still, Benjamin Wright, a distinguished modern authority on the sub- James Madison, and John Jay; but in fact the aut g
ject, wrote, “by far the greatest book on politics ever written in Amer-

independently. Madison and Hamilton began but then quickly
) . .- ) . H- Tnh—n
ica”—written, that is, on politics as such, not merely on our own stopped reviewing each other’s papers before they were publis
national brand of politics, :

and there is no evidence that one writer’s work was ever revised on

Informed Europeans agreed. When the Spanish ambassador to the advice of either of the others. While there was broad mm_.mﬂwms,m

France confessed to Talleyrand that he did not know The Federalist, on fundamental points and an acknowledgment of each author’s
the foreign minister wasted no sympathy on him: “Then read it,” he

told the envoy curtly, “read it.” Later, Guizot said The Federalist “was
the greatest work known to him” in applyin

¥ b
simply tiresome: they do not “force the attention,” he wrote, “rouze
- unw
the passions, or thrill the nerves.”
The paradoxes multiply the closer one looks. The papers are
assumed to have been a collaborative effort by Alexander Hamilton,

. - \
particular concerns, there was no “special allotment,” Madison
- - »
wrote, “of the diflerent parts of the subject 1o the several writers
3 ) )
inci | _ i he given the various issues.
g the principles of gov- and no concurrence on the weight to he ¢

. SN AT i uld not
crnment to practical administration. And in Engiand, a writer in “Frequently one half of *Publius’ { Hamilton or Madison] wo
Blackwood’s Magazine, echoing views in the Edinburgh Review, wrote

that The Federalist may be called, “seriously, reverently, the Bible of
Republicanism . . . which for comprehensiveness of design, strength,

know what the other hall m&.n_ until he read the article in the news-
paper.” At one point, Madison and Hamilton appeared to disagree
so strongly that John Quincy Adams said they were writing what he

’
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called “rival dissertations.” One modern historian has diagnosed the
papers as suffering from “a split personality,” others have said its
trouble is intellectual “schizophrenia.” Madison himself admitted
that the authars had distinct differences “in the general complexion
of their political theories,” and had no desire “to give a positive sanc-
" tion to all the doctrines and sentiments of the other[s].” None of the

. «
writers were “mutually answerable for all the ideas of each other”
Some later commentators have conclud

m . ed that the papers are simply
a work of political rhetoric written to

o o pol . gloss over the compromises of
the Lonstitution and to make that’ i i
at document look consistent; stilf

others have claimed that in terms of systematic political theory the
papers are trivial. However that may be (and we shall return to that)
there is no doubt that the authors had different kinds of commit.
ments to the project. OFf the eighty-five vmﬁaﬁm,uor:uﬁx wrote only
fivé; Madison, twenty-nine; Hamilton, fifty-one. Hamilton was the
manager of the project throughout. It was he who proposed the
series in the first place, and it was he who published the first thirty-six
papers together as volume I of the bogk editions and who added eight
new papers of his own to those that had appeared in newspapers to
round out the second volume.?

There was something helter-skelter about the whole enterprise:
there are “violations of method,” Hamilton confessed in the preface
to the beok edition, “and reépetitions of ideas which cannot but
displease a critical reader” Which is hardly mc.%_.mwmumu in view of
the circumstances.- Hamilton wrote the first number on board a
river sloop traveling from Albany to Manhattan. The seventy-seven
Papers that were first published in g?ﬁmtmwm appeared ftwice a
week, then four times a week, and so had to be written at mammw speed.
Some were simply dashed off to meet the printers’ deadlines. Madi-
son later wrote that often “whilst the printer was putting into type
parts of a number, the méoﬁsm parts were under the pen and to be
furnished in time for the press.” During the most intense period of
the work, Madison, an active member of the Continental Clongress
then meeting in New York, and Hamilton, busy in his law practice,
were both writing an essay every three or four days. In six months the

S~
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authors wrote and published an average of 1,000 words a day;
between October 1787 and May 1788 Hamilton and Madison wrote
for publication 175,000 words. In their haste they understandably
and necessarily drew on—-at times copied—things they had writien
before. Without this prepared material, Madison later confessed, the
papers could not have been written in time to be effective. Much of
the most famous of the papers, No. 10, by Madison, was largely
taken from a letter he had written to Jefferson a month earlier and
from his “Vices of the Political System” written seven months before
that. Three other papers by Madison (Nos. 18-20) were largely lifted
from the reading notes on ancient and modern confederacies he had
made a year before in preparation for the Constitutional Conven-
tion. Similarly, Hamilton took much of the design and some of the
substance of his nm:._% coniributions to the series from'an elaborate
‘'speech be had delivered at the Philadeiphia Convention. And some
of the individual papers are not essays in themselves but sections of
extended discourses broken off for the convenience of semiweekly
newspaper publication. A block of twenty-one consecutive Federalist
papers (Nos. 37-58) that Madison published over five weeks when
Hamilton was attending the New York Supreme Court session (over
150 pages in the modern book editions) are simply sequential seg-
ments of a mmmm_n“ long, well-structured essay. Newspaper readers
would have had to have collected the pieces as they appeared and to
have saved them in order to read them together as the coherent unit
they are.? _

Far from an integrated, systematic treatise on basic principles of
political theory produced in calm contemplation, the Federalist papers
were polemical essays directed to specific institutional proposals writ-
ten in the heat of a fierce political battie which eveny informed
person knew would determine the future of the new nation. Yet gen-
erations of scholars, students, lawyers, and judges have approached -
the Federalist papers as if they were a formal, carefully deliberated
discourse of basic theory. Every phrase in the Federalist papers has
been studied by scholars for its possible meanings, and the Supremc
Court, in decisions that affect the lives of all Americans, has increas-
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_ingly™=ep  the papers as a uniquely reliable source for the mean-
ingo. .¢ Constitution. In the 210 years between the Court’s first ses~
sion and January 2000, there are records of 291 citations in the
Court’s opinions: 1 in the eighteenth century, 58 in the nineteenth
century, 38 in the first half of the twentieth century, and no less than
194 in the second half. Analysis of the citations shows their uses by
both liberal and conservative justices and litigants on a remarkably
broad range of issues, from banking and.taxation to the prohibition
of alcohol, from term Kmits to piracy, and from slavery to presiden-
tial election faws. At times the justices have considered the papers
maﬁonm,sﬁ enough to challenge each other’s interpretations of partic-
ular passages in them in the course of their wiitten opirions.” There
is now a concordance of The Federalist—something one usually asso-
ciates with the Bible and the works of Shakespeare—in which every
use of every word in the eighty-five essays except articles, pronouns,
and the verb. “to be” is listed out, together with the words that pre-
cede and follow it, to enable students to grasp through verbal context
cvery nuance that might be found in what these three very busy
politicians wrote.

In this near-religious veneration for a series of political arguments
that emerged from a frantic public struggle there is a strange and
_.Eﬁoﬂw:ﬁ paradox. The Federalist is an eighteenth-century docu-
ment, written in and limited by the circumstances of that distant
time; yet it is seen now, and increasingly, as not merely relevant in

some vague way to our postindustrial world but instructive, even pre- -

scriptive, on specific problems of the twenty-first century. But the
authors of the Federalist papers lived in a preindustrial world whose
social and economic problems were utterly different from ours and
whose social policies, insofar as they had any, if implemented now
would create chaos. They knew about special interests and about
social and political passions, but they had no idea how powerfully
public opinion in 2 modern democracy can be manipulated, espe-
cially by instruments of communication they could not have con-
ceived of:- Much of their thinking—certainly Madison’s—was based
on 825@105. about physical distance and its calming and dissipat-
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ing eflect on political passions; but we live at a time v - a distance is
obliterated and scattered forces can coalesce by mstantaneous com-
munication with intensifying effect. The instruments of coercive
force that they knew, the machinery of physical .msmammmno:. were
far weaker than ours, and the modes of escaping from the power of
the state more numerous. :

Beyond all that, the Constitution that the Federalist papers de-
fended and explained is simply a different instrument from the Con-
stitution as we know it now. Hundreds of m.nn_nﬂm_, court decisicns, in
implementing clauses of the Constitution, have given them new
shape. The amendments that have been added to the Constitution—
especially the Civil War amendments which made possible the exten-
sion of the federal Bill of Rights into the states and overthrew the.
Founders’ notions of citizenship—have fundamentally altered the
stope and meaning of the Constitution. Further, the Federalist authors
deplored political parties, which they identified not with broad policy
positions but with narrow, selfish “factional” interests; but we know
that, while special interests exist in abundance, political parties, for
all their divisiveness, are essential to the functioning both of our fed-
eral system and of the separated powers within the federal and state
governments. And the Founders made elaborate provision for what
they called a filtration of popular infAluences which—in the form of
electors specially chosen to select the president and state legislatures
as electors of senators~~we have discarded. It is a reworked, signifi-
cantly amended Constitution that we live with. Yet, though modern
commentators explain our present, elaberated Constitution as it now
actually operates, we still go back to the Federalist papers, written
more than two centuries ago, for instruction and understanding,

Why? Should we? What, if anything, accounts for The, Federalist’s
authority? Where does its value now lie?

The starting point, I believe, for understanding the relevance of The
Federalist in our time is to go back to the context from which the
papers emerged.



In 1878 William Gladstone, the British prime minister, declared
that the American Coustitution was “the most wonderful work ever
struck off at a given time by the brain and purpose of man.”® He was
right about the wonder of the Constitution, but he was wrong about

[the “given time.” It was no product of a single stroke. The creation
of the Gonstitution strciched out through four distinct stages: from
1787 at least to the end of Washington’s first administration in 1793.

The first stage was, of course, the secret constitutional conventicn
in Philadelphia in which-the Constitution’ was written—May o
September 1787. Only fifty-five people attended that four-month
convention, but in itself it was an extended process—a history in
itself—of subtle and complex changes, compromises, revisions, and
adjustments.

The second stage was the public debate s_.:,..Es the states on the
ratification of the proposed Constitution, which lasted from late Sep-
tember 1787 through July 1788, when all the states but North Car-
olina and Rhode Tsland ratified. It was understood at least halfway
through that process that amendments, based. on proposais from the
states, would be added that would constitute a Bill of Rights.

The third stage was the work of the first session of the First Con-
gress, March to September 1789, when two fundamental supple-
ments to the Constitution were made. In the House, the first ten
mEm:&Sns.ﬁ the Bill of Rights, were devised, by Madison working
with some eighty of the states’ recommendations, and sent cut to the
states for approval. In the Senate, the Judiciary Act, drafted by Oliver
Ellsworth, was passed, which fleshed out the Constitution’s brief
Article I, on the judiciary, by creating the federal court syster and
giving to it powers that the people in Philadelphia had not dared to
include. . .

But still, the whole thing was merely words on paper uniil imple-
mented by Washington’s government. Washington knew how mal-
leable the situation was; he understood that every move he and his
administration made would be a precedent that would shape the
actuality of the Constitution, and he proceeded with great care. It
was Washington, for example, who created the structure of the exec-
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utive offices (the cabinet) and it was he who defined the Senate’s role
in foreign policy and something of the operational meaning of the
words “advice and consent.”

In this long and complicated process, the ratification debates—the

second stage=—have a peculiar importance, and provide the immedi-

ate context for understanding the Federalist papers. -

The initial publication of the Constitution on September 17, 1787,
and Congress’s call for the states to vote on ratification touched off
one of the most extensive public debates on constitutionalism and on
political principles ever recorded.” The entire political nation was
galvanized in the debate. Literally thousands of people, in this nation
of only approximately one million eligible voters, participated in
one way or another. There were some fifteen hundred official dele-
gates to the twelve state ratifying conventions, where every section,
évery clause and every phrase of the Constitution was raked over.
There was a multitude of newspaper ccmmentaries, sermons, let-
ters, broadsides, and personal debates on the Constitution; they
turned up in even the most remote corners of the nation. The Feder-
afist papers were not the only extended series of essays published
during the months of ratification. There were in fact twenty-four
such series besides The Federalist, some of which, like the sixteen
papers written in New York under the pseudonym “Brutus,”
perceptive and penetrating, and were responded to, not always suc-
cessfully, by Madison and especially by Hamilton. At the very end of
the entire project Hamilton was still replying to “Brutus™’s fear that
the Supreme Court justices would “feel themselves independent of
Heaven itsetf |

" Not all the critical papers were as intelligent as “Brutus”’s. There

were

were blasts of verbal violence, like those that erupted in a series in
Philadclphia that called the supporters of the Constitution the
“meanest traitors that ever dishonoured the human character,” and
accused them of conspiring to create “one despotic monarchy in Amer-
ica,” concluding that “the days of a cruel Nero approach fast.” But
most of the writings and speeches in this great debate—in which
alone, Madison later wrote, could be found the true meaning of the



Congidallic ~ were sensible, and through them alil there was one
‘dom < theme: fear®

Everyone involved in the controversy knew what the central issue
was. The American Revolution in its essence had been a struggle
against unconstrained nn::m.._mmmg power—not power in some raw,
unmediated sense, but power as it was understood within the ideo-

logical context of British political thought in which the Founders

were immersed and which they themselves helped develop. This
understanding, this set of mind, was a complex universe of attitudes,
memories, beliefs, and aspirations whose roots go back to classical
antiquity, the Renaissance, and the English civil war of the seven-
teenth century and which matured in the reformist theories of early-
eighteenth-century Britain. It was in effect a map full of danger
markers and historic signposts to guide one to political safety. Events
of the 1760s and 1770s had been seen by the politically aware to be
the signs of an approaching autocracy, to which the reasonabie and
- necessary response was resistance, in the end rebellion. The result
had been the deliberate resistance to and then the destruction of a
centralized power system—a rebellion against British power justi-
fied, not by the egalitarian aspirations of the masses (most of the
Revolution’s leaders were socially conservative}, but by the belief
that unconstrained power will destroy free states, which are fragile,
and the liberties that free people enjoy.'® o

~ Impelicd by the threat they felt as they interpreted developing
events within this complex of beliefs, the W@o?:osmﬂwmm, after
destroying the British power system, had put their faith in the
sraller, weaker, local governments of the states, linked together into

a loose national confederation that was more a consultative body -

than a functioning government with the powers associated with
national states. But with the proposed Constitution, in 1787, the
movement of the Revolution seemed to have been reversed. The
proposal before the ratifying conventions was not the dissolution of
power but the opposite: the rebuilding of a potentially powerful cen-
tral government that would have armed force, that would enter into
all the dangerous struggles of international conflicts, and that had

the potential to sweep through the states and moﬂ?m. daily lives
of the American people. T

So fear and the responses to fear dominated the debate on ratifi-
cation—-fear of recreating a dangerous central power system, similar,
it scemed, to what they had only recently escaped from. For some,
fear was unbounded. In North Carolina it was ominously observed
that there was nothing in the Constitution that would prevent the
pope from becoming president—a charge that James Iredell, the
future Supreme Court justice and the author of a brilliant five-part
essay series in favor of ratification, deemed worthy of refutation:

No man but a native, and who has resided fourteen years in Amer-
ica, can be chosen President. I know not all the qualifications for a
Pope, but T believe he must be taken from the College of Cardi-
nals. .. A native of America must have very singular good for-

. tune, who after residing fourteen years in his own country, should
go to Europe, enter into Romish orders, obtain the promotion of
Cardinal, afterwards that of Pope, and at length be so much in the
confidence of his own country, as to be elected President. It would
be still more extraordinary if he should give up his Popedom for
our Presidency.'!

But most of the fears were directed not to what the Constitution
failed to prohibit but what it proposed specifically to enact.”

In examining the provisions of the document, the critics had at
times an eerie prescience. Some pointed to the supremacy clause in
Article VI, which states.that the Constitution and federal laws and
treaties “shall be the supreme law of the land; and the judges in
every state shall be bound thereby, anything in the Constitution
or laws of any state to the contrary notwithstanding” Surely, it
was argued, the supremacy clause made the whole idea of {ederal-
ism a farce. The nation’s laws, the Antifederalists said, would inevi-
tably penetrate into the states and override state laws and stale court
decisions. .

Many of the critics concentrated on the federal taxing power. The
power to tax, “Brutus” wrote, .



exercised without limit:tion, will intreduce itself into every corner
of the city and countiy. It {rhe national government] will wait
upon the ladies at their wilet1, and will not leave (hem in any of
their domestic concerns; it will accompany them 1o ihe ball, the
piay, and the assembly . . . it wvill enter the house of every gentle-
man, watch over his cellar, wai itpon his cook in the kitchen, fol-
low the servants into the parlow, preside over the table; and note
down all he eats and drinks; it will attend him to his bedchamber
and watch him while he sleeps; it will take cognizance of the pro-
fesstonal man in his office, or his study. . .it will follow the
mechanic to his shop, and in his work, and will haunt him in his
family, and in his bed . . . it will penetrate into the most obscure
cottage; and finally, it will light upon the head of every person in
the United States. To all these different classes of people, and in all
these circumstances in which it will attend them, the language in
which it will address them will be, GIVE! GIve!

They feared the treaty-making power—some because they
thought the president should not have the pawer to negotiate agree-
ments in secret, others because they feared that a president who
could command a bare two-thirds majority in the Senate would be
able to commit the country 1o anylhing he wished, whether millions
of ordinary citizens liked it or not. But the Senate’s power was feared
for more reasons than that. It was feared because its members’ six-
year tenure seemed “aristocratical”; it was feared for its power to
block presidential appointments, which might lead—who knew?—to
political deal making; and it was feared too for its role as a court of
impeachment. Was it not possible, one Antifederalist asked, that a
president might someday use hiciden stush funds, just as the British
had done, to enable the “secret services” to engage in covert opera-
tions in defiance of the peopie’s representatives, and then, through
the pardoning power, “screen from punishment those whom he had
secretly instigated to commit the crime, and thereby prevent a dis-
covery of his own guilt”? The president could of course be
impeached—but the impeachnient trial court would be the Senate, a
group he might well dominate, and in any case, it was noted, the trial
would be presided over by a chicf justice whom the president himself

had nominated, and nominated “probably not so much for his emi-

nence in legal knowledge and for his integrity, as from favouritism
and [political] influence . . . a person of whose voice and influence

he shall consider himself secure.” A fantastic, unreal scenario? Some

in 1788 did not think so.'?

Dangers, for some, appeared wherever oneJooked—in every turn
of phrase and possible implication of the Constitution. .

A national, professional army? But they had only recently over-
come Britain’s “standing army” and they knew from history how
standing armies could become bloodthirsty palace guards, janis-
saries, to be manipulated against the people by an overambitious
executive. And what kind of a protection would there be from the
states’ militias, since, according to the Constitution, they could be
nationalized by the same ambitious president on the excuse of some
possible threat from abroad? ,

A federal district was proposed for the seat of the national govern-
ment. But an area where the people had no representation and
where Congress would rule directly, uninhibited by an intervening
state government—was that a good idea? “Few clauses in the Consti-
tution,” George Mason, the author of the first state bill of rights,
declared, were as dangerous as this. The federal district, he said,
would become “the sanctuary of the blackest crimes.” The place,
Patrick Henry added, might well become the headquarters of a pow-
erful army controlled solely by Congress. “Is there any act,” he
asked, “however atrocious which [Congress] cannot do by virtue of
this clause? Can you say that you will be safe when you give [Con-
gress] such unlimited powers, without any real responsibility? . . .
Will not the Members of Congress have the same passions which
other rulers have had? They will not be superior to the frailties of
human nature.” A district that has no representation in‘the govern-
ment that rules them, a judge in Virginia’s Kentucky district wrote,
“will be the most successful nursery of slaves that ever was devised by
man.” It will be a market where honors and emcluments bestowed
by the government will be sufficient to buy the liberty and with it the
loyalty of “the buik of mankind ... these numerous and wealthy
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vslav. il maallibly be devoted to the views of their masters; and

having surrendered their own will always be ready to trample on the
rights of free men.” _

“Brutus” saw a subtler, more insidious danger—in the federal gov-
-ernment’s power to “borrow money on the credit of the United
States.” With this power, he wrote, Congress “may create a national
debt, so large as to exceed the ability of the country ever to sink. I

can scarcely contemplatc a greater calamity that could befal{l] this -

country than to be loaded with a debt exceeding their ability ever to
discharge . . . it is unwise and improvident to vest in the general gov-
ernment a power to borrow at discretion, without any limitation or
restriction.” Given all these dangers and many more, the Antifeder-
alists were shocked to discover that the Constitution, unlike most
state aoumﬁﬁmosmg did not include a Bill of Rights to protect people
against the threatening powers of the government being created. On
this flagrant omission they attacked the Federalists again and again.'?

Such were the Antifederalists’ arguments, worked out in elaborate
critiques of almost every clause of the Dcsﬁ::n.o? which Hamil-
ton, Madison, and Jay undertook to refute in the Federalist papers.
The.task was peculiarly difficult not simply because the arguments
against the Constitution were for the most part cogent and wel
informed but because these objections had behind them the author-
ity of a sanctified tradition. They were drawn—often literaily—{rom
the ideas, ideals, and fears that had led to the rebellion against
Britain, and these were fears and beliefs and ideals not of the ﬁwmm_msm
moment but fundamental to the deepest values of Anglo-American
political culture. They were embedded in the world view, the ideo-
logical complex, that had dominated Americans’ political under-
standing just a short decade earlier and that had impelled the
rebellion against Britain.

The great achievement of the authors of the Federafist papers is
not merely that they replied in detail to specific dangers that critics
saw in the Constitution and explained in detail how the new govern-

-
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ment should, and would, work, but that they did so ".ihout repudi-
ating the past, without rejecting the basic ideology of the Revolution.
Indeed, their ultimate accomplishment was to remove the Revolu-
tionary ideology from what Hamilton called “halcyon scenes of the
poetic or {abulous age” and place it squarely in the real world with all
“the vicissitudes and calamities which have fallen to the lot of other
nations.” The Federalist sought to embrace the Revolutionary her-
itage, and then to update it in ways that would make it consistent
with the inescapable necessity of creating an eflective national
power.'* .

The Constitution, in creaiing a strong central government, The
Federalist argued, did not betray the Revolution, with its radical hopes
for greater political freedom than had been known before. Quite the
contrary, it fulfilled those radical aspirations, by creating the power
necessary to guarantee both the nation’s survival and the preserva-
tion of the people’s and the states’ rights. .

Soberly, patiently, sometimes repeticiously, The Federalist took up,
analyzed, and responded to all the major issues. It was difficult,

,Eu_..m: work—difficult intellectually, politically, even psychologi-

cally—and there was no _un.n&nﬁw_u_m cutcome. They knew that the
political world they were trying to create, uniting national power and
personal liberty, was something new under the sun, and that the
mere contemplation of such an unknown world stimulated morbid,
malignant fantasies of impending doom—"frightful and distorted
shapes—gorgons, hydras, m:@ chimeras dire,” “palpable illusion|s}
of the imagination”—that could frustrate all their realistic argu-
ments. But confident themselves of a future based on the new Con-
stitution, they sought to overcome these amorphous, free-floating
anxieties and keep the struggle within realistic bounds. No doubt, as
one debater in the North Carolina ratifying convention put it, “those
things which can be, may be,” but if every omission in the Constitu-
tion is magnified into “a plot against the national rights,” Madison
wrote, no improvement in the state of the nation would ever be
accomplished. “Where in the name of common sense,” Elamiiton
said, “are our fears to end il we may not trust our sons, our brothers,
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our neighbours, our fcilow-citizens? What shadow of danger can
there be from men who are daily mingling with the rest of their
countrymen, and who participate with them in the same feelings,
sentiments, habits and interests?”?

So while attempting 1o calm the dark, ::moocmn& fears that perme-
ated the political atmosphere, The Federafist took up the real, palpable
threats ﬁomnm by an enlarged and effective central government.

Would not the federal government overwhelm the states, take over
their powers, supersedc their laws, and sacrifice their local needs to
some abstract “general interest” that would be to no one’s benefit but
those who controlled the central power? To this The Federalist replied:
how could :.m. The federal government was designed as a creation of
the states; it would depend on the states for its existence, while the
states would continue 1o exist independently of the nation. The
states would enact the procedures for presidential elections, they
would elect the senators, they would probably collect some of the
federal taxes, and they would retain all the rights and powers
not specifically delegated to the federal government. The powers
mmm_m.:on_ the federal government are “few and defined,” the states’

powers “numerous and indefinite . . . extend[ing] to all the objects
which, in the ordinary course of affairs, concern the life, liberties,
and properties of the people.” And in any case, people are always
more mﬂmnrn& to, more loyal to, their local, familiar institutions than
to a distant, unseen power; and local, state attachments will deter-
mine the actions of the people’s representatives in Congress. The

. two governments, state and national, weould not be adversaries. They

would have different powers, of different magnitudes, to serve differ-
ent purposes, which would only occasionally overlap. If, by some
turn of events, the federal government did manage to encroach on,
assault, the powers of the states, the people in the states would defeat
it by refusing to cooperate and by joining together to create proce-
dural roadblocks. And if, beyond even that, it ever came to some kind
of military confrontation, the official state militias equipped with
their own arms (as the Second Amendment, anticipated by Hamil-
ton, would later guarantee) would overwhelm any “standing army”
that the executive could créate, !
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But what would prevent the executive from building up an oppres-
sive army, a “standing army,” to overwhelm the hberties of the peo-
ple? To this profound fear, based on the whole heritage of ancient
and modern history, Hamilton, for whom the creation of a national
army was a major concern, devoted some of his most closely wrought

papers. So long as the Constitution functioned, he wrote—hat is, so

long as there was no complete overthrow of all civil institutions by a
coup d’état—a military buildup, under the rules of the Constitution,
would require “progressive augmentations” of Congressional appro-
priations, and since military appropriations had to be renewed every
two years, that would happen only if there were a conspiracy
between Congress and the president sustained over successive trans-
formations of House membership. Was it even remotely conceivable,
Hamilton -asked, that every incoming congressman would instantly
“commence a traitor to his constituents and to his country”? And if
there ever were such a fantastic plot, how could it be concealed?'”?
But if the states and the nation were not likely to clash in arms,
would they not come into conflict in‘other ways since In some areas
they had what seemed to be overlapping jurisdictions? liveryone
knew that two or more sovereign governments could not coexist in the
same territory: sovereignty in its nature was absolute and exclusive.
That famous doctrine had in fact lain at the root of the conflict with
Britain; if those two powers, Parliament and the colonial govern-
ments, both of which claimed sovereignty, the one explicitly, the other
implicitly, could have existed together cooperatively there would have
been no revolution. What difference, it was asked, was there between
the Constitution’s “supremacy clause” and Britain’s Declaratory Act,
which had declared Parliament to have “full power .. . to bind .
the people of America . . . inall cases whatsoever”? To this, The Feder-
alist replied that while the ancient doctrine that dual sovereignties
could not coexist was undeniable and had correctly applied in the
pre-Revolutionary situation, it did not apply in the present case since
neither of the governments was a sovereign entity. They were both
agencies of the one and only absolute sovereign power, the people,
and the people could appoint any combination of governmental

agencies they chose (o serve their purposes. 18



#ve  ere not other fatal flaws in the structure of the system?

Mig... not the federal governient, as “Brutus” feared, empowered
as it was to “lay and collect taxes,” impoverish the nation by endless
taxation? For Hamilton, this was a fiscal and administrative question,
for Madison a matter ol verlil precision. Federal taxation, Hamil-
tor: wrote, would be either indirect (tariffs and excises) or direct (taxes
on property or polls). I{ indirect, consumers would defeat excessive
taxation by cutting down on the consumption of the targeted goods
and sc mnﬂamﬁ the effort. If direct, first, the modest means of the
majority of farmers would yield too litle from taxes on land and
houses; second, personal property other than real estate is “too pre-
carious and invisible a fund” to tax properly; and third, poll taxes are
so universally obnoxious that no sensible government would resort to
them except in dire emergencies.'?

Madison repiied to the fears of federal taxation by turning to the
wording of the empowering clause in Article I, Section 8. One finds
there, he said, no limidess authorization to tax. Yes, Congress is
empowered to lay and coilect taxes—that was one of the main rea-

sons for writing the Constitution—but only “to pay the debts and

provide for the common defense and general welfare of the United
States.” And as for the phrase “general welfare,” it is no open-ended
license to prey on the community. it is specifically explained and
qualified, Madison wrote, by the enumerated particulars in the
clauses that immediatcly foliow. Shall these “clear and precise
expressions,” Madison usked, “be denied any signification” and only
“the more doubtful and indcfinite terms be retained in their full
extent”? That, he said, would be absurd.? &

The real question, Mudison and Hamilton both concluded, is not
whether federal taxation would impoverish the nation but whether
the natural gmm against any and all taxation, the difficulty of collect-
ing federal taxes, and the competing financial needs of the states
would not prevent the general government from cver raising the
funds it needed to do its work.

wﬁ..mmwso_m_a\” oppressive or not, how could such a continental-
sized government actually work? How could the myriad interests in
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such a nation---at its birth five times the sizé of m'_ and likely to
grow—how could such an immense nation ﬁommmg_.w be represented
in a single legislature of manageable size? Would not the great diver-
sity of factions, private ambitions, and passionate causes, all of them
entirely free to flourish in any way they could, lead to a chaotic
struggle of all against all? Would not the sheer size of (he country
make it impossible to achieve the consensus needed to sustain the
government?

To this fundamental gquestion The Federalist replied nmr:_%_
cogently, clearly, and concisely. Direct representation of the innu-
merable interests of the people, many of them passionate and
extreme in their partisan ambitions, was neither desirable nor possi-
ble; it was, Hamilton wrote, “altogether visionary.” The combination
of large electoral districts and a relatively small House of Represen-
tatives would necessarily lead to the selection of moderate repre-
sentatives agreeable to many factions and cross-sections of the
population. Further, the institutional complexity of the national gov-
ernment would tend to neutralize conflicts among factions as they
attempted to work through the government, and draw them together
into moderated coalitions. But beyond all of that, the system would
lead to the selection as representatives those who would be likely to
stand above special interests and pursue the true interests of all their
constituents, as well as the common good of society. Thus, Hamilton
wrote, mechanics and tradesmen would have mutual interests in
selecting merchants, their natural patrons and economic allies, to
represent them, and these would be men of “influence and weight
and superior acquirements.” For landholders, rich and poor, “mid-
dling farmers,” “moderate proprictors of land,” would be the nat-
ural, sensible representatives. And above all, members of the learned
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professions, especially lawyers, “who truly form no distinct interest in
society,” were likely to be “the objects of the confidence and choice
of each other and of other parts of the country.” The goal of repre-
sentation, Hamilton wrote, was not o mirror the infinity of private
interests in the way a pure democracy would do, but to meld the con-
testing forces into the permanent.and collective interists of the



>

18 L BraIN THE WORLD ANEW

nation. The proper representatives, he wrote, were not those who
understood only their lome districts’ local interests but those who,
while informed and respectful of their constituents’ “dispositions
and inclinations,” could grasp the technical issues of public policy
and the logic of the nution’s welfare, which in the end wouid benefit
all. For this, the best-qutlilicd people—in terms of &:ammo:, inde-
pendence, judgment, an breadth of vision—would be needed, and
such representatives, e helieved, would be forthcoming '

To some degree the whole issue had been misunderstood, The Fed-
eralist argued. The destubilizing effect of clashing factions—a notori-
ous flaw in popular governments—did not apply in such a large-scale
republican nation as the United States. In fact the opposite was true.
For the larger the society, Madison most famously wrote, “provided it
lie within a practicable sphere” in which the bond between ruler and
ruled could be maintained, the safer all would be. The multiplicity of
{actions would make it unlikely that any one group or combination of
groups could overwhelm the others. In a large republican nation the

grinding struggle of interests will tend to splinter factional coalitions; *

fragmentation would deflect what he called “plans of oppression.”
In effect passion and interest would create their own remedy.

“Extend the sphere,” Madison wrote in the most famous passage of
the Federalist papers,

and you take in a greater variety of parties and interests; .xoc._,:mrm
it less probable that a majority of the whole will have a common
motive to invade the rights of other citizens; or if such a common
motive exists, it will be more difficult for all who feel it to discover
their own strength, and (o act in unison with cach other

But what would prevent one of the four elements of the federal gov-
ernment—ithe executive, the two branches of the legislature, and the

. Judiciary—from dominating the others and thus establishing a one-

sided, autocratic regime? It could not happen, The Federalist replied.
Each branch of the federal government had powers that could
negate those of ‘the others, and all four overlapped in their powers
sufficiently to brake the others’ possible excesses.

" nish ambitious men “a plausible pretence for claims to that power.

Ihe Federalist fagers - L

As for the absence of a Bill of Emrﬁ Hamilton confronted the
issue directly, in his own distinctive way. The Constitution itself, he

.argued, mcm_.mnﬂnna essential rights—jury trials in criminal cases,

habeas corpus, freedom from bills of attaindes, from ex-post-facto
laws, from religious tests for officeholding, and from titles of nobility.
And quite aside from that, the concept was inapplicabie. Bills of
rights were “stipulations between kings and their subjects,” in effect
abridgments of royal prerogatives that had been fought for “sword in

hand.” Here the people have all the rights not explicitly surrendered

in grants of power to the government. “Why declare that things shall
not be done which there is no power to do?” To do so might welt fur-
»23
And as for the most general concern of ali, there was no reason,
The Federalist wrote, why a centralized national government must be
incompatible with personal liberty if, as the Constitution provided,
that authority were limited to enumerated powers, all others being
retained by the states and the people. If it ever happened that those
restrictions, enforced by the courts, were ignored by federal office-
holders, then the whole constitution of government would be at an
end and private problems would mnm_o_u:\ matter in the general catas-
trophe that would result.

So in page after page (592 pages in all in the first book edition),
essay after essay, week after week through seven months while the
fate of the nation hung in the balance, the authors of the Federalist
papers, amid a bedlam of conflicting voices, explained and explored
the Constitution, article by article, clause by clause—the need for it,
its powers and limitations, and its proof against the mzmn_a aimed to
defeat it. But in explaining the document and the government it
would create, the Federalist authors, impelled by the urgency they felt
“and the complexity of reconciling radical ideals of political liberty
with the present need for power, went beyond the range of familiar
problems to reach a level of thought deeper and more m.:.wmm:& than
that of any of the other pamphleteers and essayists. Pragmatically,
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~vste ncally, almost inadvertently, they drew fundamental prin- A

v, -¢s into the popular debate. They were not attempting to write a
formal treatise on the foundations of government or to create a new
science of politics. "F'licir aim was simply to convince people whose
minds and experiences were shaped by the Revolutionary ideology
that the principles they revered, especially the preservation of private
rights, would stiil apply under the powers of the new federal govern-
ment. But doing so presented unexpected chalienges, paradoxes, and
dilemmas that forced thewr to think freshly and devise new formuia-
tions which enriched, clahorated, and deepened the political tradi-
tion they had inheritcd and continued to revere.

New phrases, fresh 1-rins crop up in their defense of the Constitu-
tion, reflecting new angles of vision in approaching the problems of

power. 5o Hamiiton, insisting with i increasing urgency that the two

levels of government, states and nation, could coexist within the
same territory without conflict, focused that famous issue on the dis-
tinction, familiar in lav Tt not in political thought, between repug-
nance and concurrence. Jurisdictions that confronted each other, he
argued, might, like conllicting laws, find their powers repugnant to
each other. If that happened, a struggle would inevitably result until
the dominance of one was somehow established. In a contest of gov-
ernments this would mcan nothing less than civil war. But repug-
nance was 1ot inevitable. Two authorities with similar powers could
concur, if their roles were clearly established—could divide their
responsibilities inte scparate spheres—could even reinforce each
other and clarify each «iher’s role. The Constitution’s federalist divi-
sion of absolute powers was.a structure of concurrence, he argued,
not repugnancy. To understand that distinction was to understand
the heart of the Constittion and the public world it would create.?*
o If the concept of repugnancy was misleading, so too was the doc-
trine, so celebrated by "I homas Paine in Common Sense, that simplicity

in government was a virtue, complexity an unmitigated evil. The

opposite, The Federalist argued, was true. For the simpler the structure
of government, the more likely it was to be dominated by particular
interests or individuals at (he expense of others. OoBdﬁEJ\ not sim-
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plicity was needed to ﬁwosaa the institutional .cozm for mnmcn.
sarial challenges, without which ambition could run free.

But the issue was more general than that. Complexity and adver-
sarial institutions were instances of something broader. Tension—
networks of tensions—was the fundamental necessity for free states.
The whole of the Constitution, The Federalist made clear, was a great
web of tenstons, a system poised in tense equilibriumn like the physi-
cal systems Newtonian mechanics had revealed. Administration
within and among departments of free governments, Madison
wrote, will have both the “means and the personal motives to resist
encroachments of the others . .. Ambition must be made to coun-
teract ambition.” The organized competition of “opposite and rival
interests” that is built into the Constitution, he believed, reflects “the
whole system of human affairs, private as well as public.” Pressures
exerted at one point would activate rebalancing responses elsewhere;
and it was in this mechanism of tense equilibria that Madison placed
his rovﬁ. of protecting minorities {rom the :ﬁﬁmﬁ of majoritarian
rule.®

If for Hamilton the main problem was to convince a reluctant
people that creating a centralized power complete with an army,
commercial regulation, and taxation was both necessary and safe,
for Madison the principal and much subtler problem was how to
protect minority groups and individuals from the donination of
majorities in control of a powerful, freely elected government. On
the face of it, the problem was unsolvable: both legisiative majoritar-
ianism and private rights were ultimate values in free societies, and
surely they contradicted each other. How could they coexist? One or
the other would have to prevail: a choice was inescapable. But Madi-
son refused to choose between them, and struggled to resolve the

dilemma. v

He had learned how difficult and yet how urgent the problem wa:
as he had observed the evil effects of legisiative majorities withir.
some of the states over the previous five years. Again and agair
minority property rights had been overwhelmed by populist majors
ties. And he had good reason to anticipate that the sare injustice
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would happen to other minorities—religious groups, whose ﬁ:mwﬁ he
had seen at close hand in the recent struggle in Virginia to enact Jef-
ferson’s Act for Establishing Religious Freedom, and political dissi-
dents. He took some comfort from the section of Article I that
prohibited the states froin impairing the obligation of contract and
from issuing their own bills of credit and tender laws. And there were
implicit reinforcements in the clauses that guaranteed to the states
protection against. violcnice that would threaten their republican
integrity and bound the judges in every state to enforce the Constitu-
tion, the laws of Congress, and the treaties entered into by the
United States. He belicved too that the complicated amendment
process would help block the domination of one or another passion-
ate and well-organized group, and he expected the Senate to con-
strain the powers of majorities in the House.

But these institutional arrangements, he feared, would not be
enough to protect minorities within the states. He had pondered the
issue deeply, and by the time the Philadelphia convention met he had
reached a conclusion, which he explained to Jefferson in the massive
letter that became the basis for Federalist No. 10.

He was convinced, he wrote Jefferson in what he called an
“immoderate digression,” that the only true protection for minority

rights threatened by majorities in the state assemblies was a veto by .

the federal Congress on legislation passed in the states—a “constitu-
tional negative” that he believed would tend to be impartial because
of the moderating effect of diversity at the national level. In the
Philadelphia convention, he explained, he had argued that a con-
gressional veto over state legislation was necessary “to secure individ-
uais against encroachments on their rights.” But to his great regret
that effort had been defeated, and with that defeat had gone his hope
for enforcing justice at the state level. But, one might ask—and
he asked himself’ this—would not the federal judiciary “supply the
place of a {congressional] negative on [the states’] laws™? Possibly,
ke wrote; but “it is more convenient to prevent the passage of a law
than to declare it void after it passed,” and in any case, would injured
individuals within the states be in a position to carry suits against

states up to the Supreme Court? And if they did, and if they won,
would it not take the use of force by the federal government to
impose a judicial ruling against an offending state? And was that not
precisely what the Constitution had sought to avoid? .

" 8o in Philadelphia he had failed in his efforts to secure ﬁq_wmnn
rights within the states by placing them under the direct .m.:m_d_m:-
ship of the federal government. But that bitter experience had
greatly sharpened his understanding of the general @SEQ.: of
minority rights, and he applied that understanding at the :msosm.:
level in Federalist No. 10 with a brilliance that would enlighten consti-
tutional thought ever after. In that resonant essay, so :J,Ec:.:._w..n
insightful than Hamilton’s Federalist No. 9, which dealt with similar
ﬁqoga«a, he explained, as no one ¢lse had done, how the mm.ﬂm:ann_
‘nation’s complex web of tensions would prevent a “common m._..mnanmﬁ
or passion” from creating “a majority . . . in an unjust pursuit” that
would deprive individuals of their rights. Others had mﬁ_uﬂ.ownrmm
that insight, had written of the moderating effect of aEn_.m:.% but
had not grasped its importance, uncovered its inner logic, or
explained its implications as Madison did. And the r.nm? of . ?m
understanding lay in his instinctive sense of the balancing equilib-
rium created by the interaction of contending forces.

Tension, balance, adversarial clashes leading to conciliating mod-
eration lay at the core of the Federalist writers’ thought—but %Q
knew that a mechanically tense, sclf-balancing system did not act-
vate or maintain itself. Its success would depend in the end on the
character of the people who managed it and who allowed %aq:mm_smm
to be ruled by it—their rcasonableness, their common sense, ﬁrmz_
capacity to rise above partisan passions to act for the 83,30: g0o0C
and remain faithful to constitutional limits. The Federalist author:
shared the common belief that most people everywhere, in thei:
deepest nature, are selfish and corruptible and that the desire H.ro_
domination is so overwhelming that no one should be trusted s;@
ungualified authority, but they were confident that under the Consti
tution’s checks and balances power would not be unconfined, and fo
such a sei-limiting system there would be virtue enough in the



=i eople for snccess, “As there is a degree of depravity in a-a

. «ind,” Madison wrote, “which recjuires a certain degree of cir-
cumspection and isirust, so there are other qualities in human
nature which justify i certain portion of esteem and confidence.”

But it was Hamilton, in one of the last of the Federalist papers, who
made the point most wuecinetly: “The supposition of universal venal-
ity in human nature, i wrote, “is litule less an error in political rea-
soning than the supposition of universal rectitude. The institution of
delegated power imnplics that there is a portion of virtue and honor
among mankind, which may be a reasonable foundation of confi-
dence. And expericner justifies the theory.”%

Goodwil and a degrve of tmpartiality would always be needed. If
every compromise is fi:hen as a defeat that must be overturned, and if
no healing generosity is ever shown to defeated rivals, the best-
contrived comstitution in the world would not succeed. Properly
understood and faithfuily adhered to, the Constitution, the Federalist
writers explained, despite its possible mmperfections, was a seusitive
instrument for balancing power and hiberty. And it is the detail, clarity,
and fullness of their cxplanation of the Constitution’s structure and
the principles that undi ilay it, and their perceptiveness and shrewd-
ness in analyzing the general problems of power and its dangers in
human society, that hus imade The Fderalist an enduring document.

For all its distance fronr us in time and cuiture, for all the changes
that have overtaken the world since 1788, the Federalist papers remain
relevant, and acutely rclevant, because they address masterfully our
permanent concerns with political power—under our Constitution
and in general. The Federalist writers knew that a structure of power
must exist in-any stable, civilized society, but they knew toc that
power unconirolled will A.E._mmm_.% be abused. They had vividly in
mind the principles of political freedom that had been formulated
in the decade of pounding ideological debate before 1776 and that
had been discussed ugain in the writing of the state constitutions in
the years that followed. Defending the establishment of sufficient
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national power to sustain a stable and effective s#illl; they mocmm: o
preserve the maximum range of personal rights consistent with it. In
this fundamental concern for the balance of power and liberty—
which had been the central theme of America’s earlier struggle with
Britain—the Federalist writers, conservators of what were then radical
political principles, are our contemporaries. Their constitutional
idiom is ours; their political problerns at the deepest level are ours;
and we share their cautious optimism that personal freedom and
national power—the preservation ol private rights and the mainte-
nance of public safety—can be compatible. But maintaining _%mﬂ
balance is still a siruggle, in times of danger.or disillusion a mw_znw
struggle; and so we continue to look back to what these extraordinar-
ily thoughtful men wrote so hurriedly under such intense pressure
two centuries ago. The Federalist papers——not a theoretical treatise on
political philosophy but a practical commentary on the uses and mis-

uses of power—still speak to us directly.



